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California gaming tribes paid in big to land consortium
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Several of California's largest gaming tribes have paid hundreds of thousands of dollars to a little-known body to successfully speed up their land applications - a necessary step for casino expansion, Capitol Weekly has learned. 

 

The California Fee to Trust Consortium was established under the federal Bureau of Indian Affairs Pacific Regional office in 2000 in order to expedite land claims, many of which have languished for years. The consortium arrangement allows tribes to pay into a fund that pays the salaries of the BIA employees who evaluate these claims. 

 

Documents about the little-known governmental organization came to light following a series of Freedom of Information Act requests by a pair of community groups fighting a casino. 

 

The documents, disclosed by the U.S. Department of the Interior, show that about 70 California tribes have paid in $5.5 million to the consortium over its life. In return, the consortium has placed 11,439 acres into trust. The tribes that pay into the fund have paid at least $3,000 per year for at least three years. 

 

However, 15 tribes have paid 80 percent of the cost of the program - and been granted 51 percent of the land into trust. Eight of the 15 tribes that gave the most also rank in the top 15 in terms of land received into trust. The top five contributing tribes alone - the Santa Rosa Rancheria, the Sycuan Band of the Kumeyaay Nation, Santa Ynez Band of Chumash Indians, the San Manuel Band of Mission Indians and Morongo Band of Mission Indians - have paid more than half the cost of the program and received one-fifth of the land. 

 

This group of 15 reads largely like a who's who of gaming in California. It includes three of the so-called "Big 4" tribes whose revised gaming compacts were approved by voters on Feb. 5 - Morongo, Sycuan and the Pechanga Band of Luiseño Indians - as well as the Pala Band of Mission Indians, one of the main funders of their campaign opposition. Overall, 13 of the top 15 contributing tribes currently operate casinos, while the other two have compacts but have yet to build gaming facilities. 

Jerry Paresa, executive director of governmental affairs with the San Manuel tribe, said the tribe was approached in 1999 or 2000 about joining the consortium. 

 

"We had had some fee-to-trust applications that were languishing with no movement at all for five, six, seven years," Paresa said. "With the budget cutbacks, there was nobody to work on these applications." 

 

By the end of 2001, the San Manuel tribe had received 121 acres into trust. Paresa said the tribe has two other contiguous land-into-trust applications in process with the consortium, with a total acreage similar to what it has already received. However, he added that part of the reason the tribe continues to pay in $40,000 a year into the consortium is to help out smaller, poorer tribes whose land applications have also been on hold. 

 

"For us, this is about services to all the tribes in California, not just San Manuel," Paresa said. "Fortunately, we're in a position where we can assist." 

 

Others have a less rosy view of the consortium. Kathryn Bowen, a spokeswoman for the anti-casino group Preservation of Los Olivos, said it illustrates one of the major problems with the land-into-trust process: that local communities and governments are left out of the process. 

 

"The reason fee to trust is a concern to local communities is land is getting taken out of the regulatory control of local governments," Bowen said. "When they take land out into trust, it comes out of local zoning and taxation." 

 

POLO and another group, Preservation of Santa Ynez, sued the Department of the Interior in an effort to oppose a land-into-trust application by the Santa Ynez Chumash tribe, which operates the Chumash Resort and Casino in the area. Mark Rochefort, an attorney representing POLO and POSY with the Los Angeles firm Weston Benshoof, said they filed the FOIA request in an effort to prove legal standing to bring their lawsuit. It took nearly a year - from February 2007 to this past Jan. 16 - for the Department of the Interior to act on their request. 

 

"The consortium and the financial aspects provide the background in another context for why we think this whole fee-to-trust procedure does not adequately take into account the community," Rochefort said. "You look at a few of the tribes, they are contributing huge amounts of money to support the fee to trust applications." 

 

In fact, the tribe they are fighting, the Santa Ynez Chumash, as the third-largest contributor to the consortium, having given a total of $450,000. However, both payments by the top tribes and the overall funding of the consortium have been going down over the years, and the organization works its way through a backlog of land claims. The consortium is funded in three-year cycles. Between 2000 and 2002, the top 15 tribes paid in $1.8 million of the $2.2 million total (83 percent). From 2003 to 2006, they put in just under $1.5 million of $1.9 million total, or 76 percent. In the current cycle, they have paid or pledged just under $1.1 million of a total $1.4 million budget, or 79 percent. 

 

Some of these tribes, notably the Santa Ynez Chumash and San Manuel, have continued to pay in significant amounts long after their original stalled land applications were resolved. Other tribes paid large amounts but stopped after their claims were resolved. The Rumsey Band of Wintun Indians paid in $300,000 between 2000 and 2003, but nothing since then; they received 84 acres into trust in 2001. Pechanga paid in $115,000 between 2001 and 2005, but nothing since; they got 934 acres into trust in 2003. 

 

On the other end of the spectrum, the records show that 44 tribes have paid in for the current three-year funding cycle, running from 2006 through 2008. Thirty-three of them are paying the minimum $3,000 per year. 

 

An earlier FOIA request uncovered an Office of the Inspector General report that raised several questions about the consortium. For instance, it raised questions as the whether the Department of Interior's legal department had ever signed off on the arrangement. It also quoted unnamed consortium staff who said "the tribes that donate higher amounts of money to the program ‘ultimately receive more attention.'" 

 

Disenrollment activist John Gomez said he has seen the consortium process from both the inside and the outside. He said he was a point person in the Pechanga tribal legal office dealing with the consortium from 2001 through 2003. He helped oversee the tribe's efforts to get a 700-acre parcel known as the Great Oak Ranch into trust. In March 2004, Gomez was kicked out of the tribe for allegedly not having a legitimate hereditary claim to membership; he went on to become one of Pechanga's most vocal critics. 

"We argued that it was a non-gaming application that we were taking into trust to protect cultural resources that are on the property, and that we had no intent to change the property," Gomez said. "Now it's been used as a parking lot for the casino, and they built a golf course on it." 

 

Multiple calls to the BIA and several of the tribes listed in the report were unanswered as of press time. 

 

 

 

Top 10 contributors to Fee to Trust Consortium, 2000-2008 

 

Santa Rosa Rancheria         $900,000 

Sycuan                                     $630,000 

Santa Ynez Chumash           $450,000 

San Manuel                             $420,000 

Morongo                                  $375,000 

Barona (tie)                             $300,000 

Rumsey Band   (tie)              $300,000 

Table Mountain                      $225,000 

Jackson Rancheria               $135,000 

Viejas                                       $129,465 

Jamul                                       $126,144 

Pechanga                                $115,000 

Pala                                          $114,000 

Shingle Springs                     $84,000 

Elk Valley                                 $60,000 

 

 

 

Top 15 recipients of Land into trust via Consortium, 2000-2006 (fractions rounded off) 

 

Paskenta                        1898 

Morongo                          1807 

Jackson Rancheria       1073 

Barona                             1058 

Pechanga                         994 

Soboba                             950 

Mesa Grande                   883 

Susanville                         878 

Mooretown                        273 

Pala                                   222 

Hopland                            217 

Elk Valley                          212 

Sycuan                             172 

Sherwood                        161 

San Manuel                     121 

Statement of Supervisor Mike McGowan, Yolo County Chairman,

Indian Gaming Working Group, California State Association of Counties
At: DISCUSSION DRAFT BILL REGARDING

INDIAN GAMING

AND ITS NEED AND EFFECTS

IN NORTHERN CALIFORNIA

OVERSIGHT FIELD HEARING  June 6 2005
In the past two years in Contra Costa County, there have been varying efforts

by three tribes to engage in Indian gaming in this highly urbanized Bay Area

county. The possibility of significant economic rewards from operating urban casinos

has eclipsed any meaningful exploration of whether these tribes have any historical

connection to the area in which they seek to establish gaming facilities.

In addition, in 2004, California counties faced a new issue involving tribes as a

result of non-gaming tribal development projects. In some counties land developers

were seeking partnerships with tribes in order to avoid local land use controls and

to build projects that would not otherwise be allowed under local land use regulation.

In addition, some tribes were seeking to acquire land outside their current

trust land or their legally recognized aboriginal territory and to have that land

placed into federal trust, beyond the reach of a county’s land use jurisdiction.

CSAC’s 2004 Policy Regarding Development of Tribal Lands

To address these issues, the CSAC Board of Directors adopted a Revised Policy

Regarding Development on Tribal Lands on November 18, 2004 (attached as Attachment

B). The Revised Policy reaffirms that:

CSAC supports cooperative and respectful government-to-government relations

that recognize the interdependent role of tribes, counties and other local governments

to be responsive to the needs and concerns of all members of their respective

communities.

With respect to the issues specifically now before the Committee the following

new Revised Policies apply:

CSAC supports federal legislation to provide that lands are not to be placed in

trust and removed from the land use jurisdiction of local governments without

the consent of the State and affected County.

CSAC opposes the practice commonly referred to as ‘‘reservation shopping’’

where a tribe seeks to place lands in trust outside its aboriginal territory over

the objection of the affected County
1 Cabazon, The Indian Gaming Regulatory Act, and the Socioeconomic Consequences of American

Indian Governmental Gaming—A Ten Year Review by Jonathon Taylor and Joseph Kalt

of the Harvard Project on American Indian Economic Development (2005) at p. 9 (citing Sen.

Frank Padavan, Rolling the Dice: Why Casino Gambling is a Bad Bet for New York State at

ii (1994).

2 CSAC Fact Sheet on Indian Gaming in California (11/5/03) (attached as Attachment C.)
Statement of Loni Hancock, Assemblymember,

14th Assembly District California
In addition, the Contra Costa County Board of Supervisors has passed a bipartisan

resolution against Casino San Pablo and opposing all urban gambling and

urban casinos. The Alameda County Board of Supervisors unanimously passed a

resolution against Koi Nation urban casino proposal
Statement of Walter Gray TRIBAL ADMINISTRATOR

GUIDIVILLE BAND OF POMO INDIANS

BEFORE THE

COMMITTEE ON INDIAN AFFAIRS

UNITED STATES SENATE

JULY 27, 2005
We wish to reiterate that theme here today, and in fact cannot identify one actual

project that has been built by a restored tribe that is causing significant public policy

problems.

Finally, and most significant, we have structured our agreement with Richmond in a way

that affords the same legal rights for non-tribal agencies, governments and citizens as

projects approved under the Laws of the State of California without infringing upon the

sovereignty of the Tribe, or the City of Richmond.

POLITICAL REALITIES REQUIRE LOCAL SUPPORT

Because all lands in the U.S. today are (if not under tribal or federal tribal jurisdiction)

under some other jurisdiction and because the Bureau of Indian Affairs (BIA) all but requires

tribes to garner community support for land acquisitions (and we think this attitude may come at

the request of congressional representatives) it is inevitable that tribes without reservation land

bases today will be forced to negotiate with host communities for gaming and non gaming land

acquisitions.

It is our experience that the greater the veto power of cities, or counties, or other tribes

and/or states, the greater the bargaining power they have to extract revenue sharing from tribes

who can least afford it. Therefore any future amendments to IGRA should also cap revenue

sharing payments, and they should continue be permissible only in exchange for substantial

economic benefit, such as the exclusive right to offer certain gaming activities or state

concurrence for a land acquisition. Likewise, Congress should make clear that payments to local

governments must be based on some reasonable estimate of the actual costs of impacts and

mitigation measures.

The fee to trust process triggers both NEPA and the Endangered Species Act (ESA). To

comply with these statutes, any significant impact on the environment and any adverse impact on

endangered species must be fully vetted and addressed with adequate mitigation, or the project

simply does not move forward. Additionally, CEQA, California’s strict environmental

protection law also applies to the City of Richmond’s actions required for the land acquisition to

move forward.

Through an innovative contractual relationship with the City of Richmond, the

Tribe and the City have required that the City of Richmond must amend its general plan to

be consistent with the tribal development. In doing so the California Environmental

Quality Act must be followed and will provide legal and binding assurance to the local

communities that current and future adverse environmental impacts will be mitigated,

without compromising the sovereignty of either the City or the Tribe. 
NGV vs. Guidiville and Harrah’s Appeal

Indeed, in a letter dated July 21, 2004 the Gaming Commission

explained that the Tribe’s contract with NGV violated

Section 2710(b)(2)(A). It stated that “the Agreements evidence

Developer’s proprietary interest in the Tribe’s gaming

activity” and that such a proprietary interest contravened the

Indian Gaming Regulatory Act (“IGRA”).

Similar news came from the Bureau on April 13, 2005.

After reviewing the Lease and Cash Management Agreement,

that agency “concluded, as a matter of law, that the agreements

must be approved by the Secretary under Section 81 in

order for them to be valid and enforceable.” Absent such

approval, the Bureau explained, the contract was “unenforceable

as a matter of law.” Its conclusion, it noted, stemmed

from information provided to it by attorneys for the Tribe

“showing that the United States had accepted at least three

parcels in Mendocino County, California, into trust for the

benefit of the Tribe in 1999.” Those 44 acres had been

accepted into trust in 1999 with the intention that they would

be used by the Tribe for residential development, not a gaming

facility. Based on the existence of the Mendocino County

property the Bureau “determined that the Tribe has an interest

in ‘Indian land’ as defined in §81(a),” and that interest was

encumbered by its contractual provision with NGV that “affirmatively

require[s] the Tribe to refrain from selling or disposing

of any part of an interest the Tribe has in Indian land . . .

so long as the agreements remain in effect.”

In August 2004—before having received the Bureau’s letter

but after having received the Gaming Commission’s

decision—the Tribe officially entered into an agreement with

Harrah’s and Upstream to develop and manage the Tribe’s

proposed gaming facility. That agreement contained an

indemnification clause requiring the Tribe to defend Harrah’s

against any future claims made by NGV.

On October 19, 2005 the district court granted the Tribe’s

motion for declaratory relief. In particular the court held that

(1) it had subject matter jurisdiction over the Tribe’s declaratory

relief action; (2) Section 81 applied to contracts involving

lands not yet acquired and not yet transferred into trust;

and (3) because the Secretary of the Interior had not approved

the Tribe’s contract with NGV as required under Section 81,

the contracts were invalid.

In full Section 81(a)

defines the term “Indian lands” as (emphases added):

lands the title to which is held by the United States

in trust for an Indian tribe or lands the title to which

is held by an Indian tribe subject to a restriction by

the United States against alienation.

Section 81(b) then prescribes:

No agreement or contract with an Indian tribe that

encumbers Indian lands for a period of 7 or more
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years shall be valid unless that agreement or contract

bears the approval of the Secretary of the Interior or

a designee of the Secretary.

